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NAB SUBMISSION TO THE INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA ON THE DISCUSSION PAPER ON LOW POWER SOUND BROADCASTING

04 APRIL 2003

1. INTRODUCTION AND BACKGROUND TO AND CONTEXT OF THE NAB’S SUBMISSIONS
1.1. The National Association of Broadcasters ("the NAB") is the leading representative of South Africa's broadcasting industry.  It aims to further the interests of the broadcasting industry in South Africa by contributing to its development. NAB members include: 

1.1.1. the three television and the twenty radio stations of the public broadcaster, the South African Broadcasting Corporation (“the SABC”);

1.1.2. all licensed commercial broadcasters in both radio and television;

1.1.3. both the common carrier and the selective and preferential carrier licensed signal distributors; and

1.1.4. over forty community television and radio broadcasters.

1.2. In Notice 623 published in Government Gazette 25017 dated 7 March 2003, the Independent Communications Authority of South Africa (“ICASA”) published its Discussion Paper on Low Power Sound Broadcasting. Interested parties were invited to submit written representations on the Discussion Paper to ICASA by 4 April 2003.  

1.3. In terms of section 2(a) of the Independent Communications Authority of South Africa Act no.13 of 2000 (“the ICASA Act”), ICASA is established “to regulate broadcasting in the public interest and to ensure fairness and a diversity of views broadly representing South African society, as required by section 192 of the Constitution”. Further, ICASA is guided by the objects enunciated in sections 2 of the Independent Broadcasting Authority Act no. 153 of 1993 (“IBA Act”) and the Broadcasting Act no.4 of 1999 (“the Broadcasting Act”), which include:

1.3.1. promoting the provision of a diverse range of sound and television broadcasting services on a national, regional and local level;

1.3.2. promoting the development of public, commercial and community broadcasting services which are responsive to the needs of the public;

1.3.3. encouraging ownership and control of broadcasting services by persons from historically disadvantaged groups;

1.3.4. promoting the empowerment and advancement of women in the broadcasting services;

1.3.5. ensuring that broadcasting services are not controlled by foreign persons;

1.3.6. ensuring that commercial and community broadcasting licenses, …are controlled by persons or groups of persons from a diverse range of communities in the Republic;

1.3.7. imposing limitations on cross-media control of commercial broadcasting services;

1.3.8. promoting the most efficient use of the broadcasting services frequency bands;

1.3.9. encouraging investment in the broadcasting industry;

1.3.10. promoting the stability of the broadcasting industry;

1.4. The Discussion Paper was published in accordance with section 28 of the IBA Act which empowers ICASA to conduct enquiries, from time to time, into any matter relevant to:

1.4.1. the achievement of the objects and application of the principles enunciated in section 2 of the IBA Act; and

1.4.2. the exercise and performance of its powers, functions and duties in terms of the IBA Act.

1.5
Against this background, the Discussion Paper is a preliminary step towards ICASA fulfilling its obligations in terms of the objects of the IBA and the Broadcasting Acts and its stated purpose is to formulate policy and licensing frameworks for low power sound broadcasting.

1.6 The Discussion Paper is intended to stimulate debate on:

1.6.1 ICASA’s statutory mandate and its approach to the regulation and licensing of low power sound broadcasting;

1.6.2 the meaning and effect of legal concepts such as public low power, commercial low power and community low power, in the specific context of the Broadcasting Act and the IBA Act;

1.6.3 the viability (both in funding and expertise) of issuing low power sound broadcasting licences.

1.7 The NAB wishes to contribute to the process and thanks ICASA for the opportunity to make representations on the Discussion Paper.  To this end, while the NAB has made a comprehensive submission on low power sound broadcasting issues, the NAB does not intend to deal with every issue raised in the Discussion Paper. Instead, it wishes to focus on a range of key issues regarding low power sound broadcasting that it considers important for the formulation of policy and licensing frameworks. 

1.8 The NAB has noted ICASA’s research on different foreign jurisdictions. The NAB conducted its own research on foreign jurisdictions and found no workable alternatives to those already identified by ICASA. To this end, the NAB is satisfied that its proposals are in line with international practice, but respectfully submits that it would be a mistake for ICASA to implement any one particular international model, as these are simply not appropriate to the South African context and the NAB is not in a position to state that any specific model has worked perfectly in its particular jurisdiction.

1.9 The NAB wishes to state that while this submission represents the views of a wide range of members of the NAB, it does not purport to represent all the different opinions that the NAB members may hold on any particular issue.  Where a particular member has a different view to that of the NAB on a specific issue, the individual member shall make its own submissions on the Discussion Paper to ICASA. 

1.10 The NAB hereby requests an opportunity to make oral representations at the hearings to be conducted by ICASA in terms of section 28 of the IBA Act, in relation to the Discussion Paper. The NAB shall augment its written submissions at the hearings in regard to certain key proposals.

1.11 The NAB’s vision for the broadcasting industry is that a flexible, vibrant and growing broadcasting sector is necessary for socio-economic development of the country by creating jobs and increasing and promoting participation of historically disadvantaged persons and women.  The NAB believes that the social goals set out in the Broadcasting Act such as: empowerment, diversity of services, universal access, and growth of local content cannot be achieved without a thriving and a growing industry.  The NAB submits that it is not opposed to the licensing of low power sound broadcasting services and acknowledges the statutory requirements placed on ICASA in this regard. It is the NAB’s view, however, that the introduction of full spectrum low power sound broadcasting at this point in time will not contribute to the growth of the industry. 

2. NAB PROPOSALS IN RESPECT OF THE REGULATORY / LICENSING FRAMEWORK FOR LOW POWER SOUND BROADCASTING SERVICES
2.1. The regulatory framework for the introduction of low power sound broadcasting is found in the s5 (2) of the Broadcasting Act.  S5 (2) is amended by the Broadcasting Amendment Act by removing a number of the classes of licences into which broadcasting licences are categorised. Low power sound broadcasting remains as a class of licence. The Broadcasting Act defines low power sound broadcasting as a community, private or public sound broadcasting service which radiates power not exceeding one watt.

2.2. The NAB is aware that ICASA is currently in the process of compiling a Position Paper that could see the introduction of secondary town/market licences. The NAB is also aware that ICASA is finalising the process of issuing 4-year community sound broadcasting licences. Furthermore, the NAB submits that the SABC is currently rolling out its radio coverage in underserviced areas. The introduction of digital broadcasting is also planned and requires a period of dual illumination for both digital and analogue transmissions. The NAB respectfully submits that all of these developments require the availability of additional frequencies. The NAB submits that the introduction of low power sound broadcasting will put further pressure on an already scarce resource and could tax ICASA’s frequency planning resources and lead to unacceptable levels of interference.

2.3. The NAB submits that it is aware of ICASA’s dilemma in dealing with a number of broadcasters who are already providing low power sound broadcasting services in South Africa. The NAB appreciates ICASA’s efforts to regularise and regulate these broadcasters.

2.4. The NAB submits that existing low power sound broadcasting services can be placed in two categories. These are:

a.) low power sound broadcasters who are providing an illegal community or commercial service to a very localised audience within a very small geographic area; and

b.) low power sound broadcasters who, with the knowledge of ICASA, are providing a specific service related to the delivery of audio attached to a specific presentation, performance or event.

2.5. The NAB submits that the second example of low power sound broadcasting services cited will continue to pose a problem for the regulator as these are not included, by definition, in any of the categories of broadcasters currently found in legislation. The NAB therefore recommends that the current definition of low power sound broadcasters be expanded to include this type of audio delivery/diffusion service. To this end, the NAB recommends that ICASA expand the definition to include two categories of low power sound broadcasting licences. For the purpose of this submission these categories will be called “Category A” and “Category B” low power sound broadcasting licences.

2.6. The NAB submits that Category A low power sound broadcasting licences should include localised community, private or public sound broadcasting services as currently defined in the Broadcasting Act. Examples of these include commercially driven services currently found in shopping centres and certain urban areas.

2.7. The NAB submits that Category B low power sound broadcasting licences should include services that are not necessarily commercially driven but have the diffusion of audio as the main objective. Examples of such services include drive-ins, audio links between churches and old age homes/orphanages and the delivery of commentary at sporting events.

2.8. The NAB submits that the actual transmission in the case of Category B services, are mostly directional or found within a specific venue such as a sports stadium. These services are also limited to the duration of the presentation/sermon or event and therefore utilise frequencies during limited hours of the day. The NAB submits that leaky-feeder cable systems represent a means of minimising interference between such systems, and although more expensive to install, should be considered by the Authority.

2.9. The NAB submits that it has no objection to the licensing of Category B low power sound broadcasting services should ICASA choose to accept our proposals in this regard. The NAB will expand further on the licensing process for Category B licences later in this submission.

2.10. The NAB respectfully submits that Category A low power sound broadcasting licences pose more of a problem to the regulator and the broadcasting industry. As mentioned earlier in this submission, the process of licensing 4-year community sound broadcasters has not been completed. Many 4-year community sound broadcasters have just started operating or will start operating in the near future. The NAB submits that these broadcasters are still very vulnerable and susceptible to changes within their environment. Introducing additional competition to an already very competitive environment could have a detrimental effect on these broadcasters. The introduction of a multitude of small services could substantially erode the sources of income of community broadcasters and other services. The NAB submits that this is especially so as the public would not be able to distinguish between a low power service and other services when in the reception area of a low power service. 

2.11. The NAB respectfully submits that it is not able to conclusively gauge, from the information available in the discussion document, what ICASA’s intention is with licensing full spectrum low power sound broadcasting services other than fulfilling a statutory requirement. As stated earlier, Category A type services are already catered for and there is therefore no need for another class of licence to fulfil the needs to be served by such category. The NAB urges ICASA to take a holistic approach to this matter and take into consideration the effect that a multitude of low power services might have on the radio sector. It is the NAB’s view that the licensing of Category A type low power sound broadcasting licences requires careful consideration and should not be done hastily.

2.12. The NAB recommends that ICASA should not licence Category A low power services, that would consist of commercial, community or public low power services, until such time as it has had time to finalise the licensing of 4-year community sound broadcasting services and its position on the issuing of licenses in secondary towns/markets. The NAB submits that the delay should be timed to afford newly established community sound broadcasting services the time to become fully operational and establish themselves in the market. The NAB submits that low power sound broadcasters that are currently broadcasting a full spectrum of programming are doing so illegally and should be required to stop their activities.

2.13. The NAB submits that a delay in licensing Category A low power broadcasters would afford ICASA the opportunity to conduct a thorough study to determine the impact that the introduction of low power sound broadcasting services will have on community sound broadcasters and other radio services. This study should also assess the impact of allowing low power sound broadcasters to generate revenue through advertising and sponsorships.

2.14. Should ICASA choose not to accept the NAB’s recommendations and continue with the licensing of low power sound broadcasting services as defined in the Broadcasting Act, the NAB submits the following recommendations:

2.14.1. That a single frequency, or a small number of frequencies, be identified for use by low power sound broadcasters nationally. The NAB submits that this will ease the burden of finding a suitable frequency every time a low power sound licence application is received.

2.14.2. That given the definition of low power broadcasting services as contained in the Broadcasting Act, the FM frequency band would be more suitable for use by low power sound broadcasting services. The NAB accepts that the medium wave frequency band may also be used but that this could require more than one watt effective radiated power.

2.14.3. That any frequency identified for use by low power broadcasters, must enjoy full protection and changes effected thereto should be done only in accordance with the provisions of the IBA Act, for example in the interests of orderly frequency management.  
2.14.4. That no foreign ownership be allowed in low power sound broadcasting services. Furthermore, the NAB submits that no entity that has an interest in an existing licensee should be allowed to have or own an attributable interest in a low power sound broadcasting service.

2.14.5. That the licensing procedures for licensing these services should be similar to that of community sound broadcasting services. ICASA should stipulate specific programming and regulatory requirements. They should also be required to comply with the same regulatory and legislative requirements, as is the case for public sound, community sound and commercial sound services.

2.14.6. That the licensing process should be transparent and fair to all concerned and should at least allow for public comment before a licence is issued, thus allowing for a window period before a decision on the application is made.  

2.14.7. That licence fees should be raised by ICASA. All spectrum users should pay for the use of the spectrum. The spectrum is a limited resource that must be managed and the management carries certain cost implications. It is beyond the scope of this submission to provide ICASA with the rationale for charging spectrum fees. The NAB respectfully submits that in the absence of a coherent national policy on spectrum fees it is not possible to indicate what spectrum fees should be charged. The NAB submits that the current practise of ad hoc determination of spectrum fees is not effective and needs to be revised. To this end the NAB recommends that a public inquiry into all spectrum fees should be initiated.

2.14.8. That to require Category A licensees to meet the same regulatory obligations as other broadcasters and not allow them advertising and sponsorships as sources of income would be unfair. The NAB, however, submits that such advertising and sponsorships should be localised and sourced from within the broadcasting area of the particular low power sound broadcaster.

2.14.9. That no entity be allowed to have or own an attributable interest in two or more Category A low power sound broadcasting services within 10 (ten) kilometres of each other.

2.15. Should ICASA choose to implement the NAB recommendation for two categories of low power sound broadcasting licences, the NAB wishes to make the following recommendations:

2.15.1. The NAB submits that its recommendations contained in paragraphs 2.14. 1 to 2.14. 4 above would still apply.

2.15.2. The NAB submits that clearly defining Category B low power sound licences as audio diffusion type services affords ICASA the opportunity to implement a more efficient licensing procedure. The NAB submits that upon application and having satisfied the Authority that an application falls within Category B, ICASA can proceed to issue the licence without public comment or a public hearing.

2.15.3. The NAB submits that Category B licences would contain very specific broadcasting hours and the specifics of the audio delivery service. The NAB submits that programming and other regulatory requirements would therefore not have to apply to Category B licences and monitoring compliance therefore becomes a simple matter of verifying that a particular service is delivering the specified audio service during the specified broadcasting hours within the specified broadcasting area.

2.15.4. The NAB submits that Category B services should, due to their nature as audio delivery services, not be allowed to generate any revenue through advertising or sponsorship other than the advertising and sponsorship that is part of the audio that is being delivered.

2.15.5. Finally, although not raised in the ICASA discussion paper, the NAB wishes to recommend that the licensing term for Category A low power sound broadcasting services should not exceed two years. Category B licences should be renewable annually on payment of the prescribed fees.

3. COVERAGE AND INTERFERENCE PHENOMENA

3.1
The NAB respectfully submits that section 5 of the Discussion Paper appears to not be fully cognisant of the technical issues related to the determination of broadcasting coverage and interference phenomena.

3.1.1
Paragraph 2 of section 5 states: “Under the Broadcasting Act, 1999, low power radio must cover a radius not exceeding one watt. In itself, one watt is minute coverage and will not interfere with other broadcasters, nor make any impact on the broadcasting landscape.”

3.1.2
The NAB submits that an effective radiated power of one watt refers to the radiated power of a transmission and does not refer to the coverage radius. For example, using the propagation curves contained in Annex 2 of the ITU Regional Agreement relating to the use of the Band 87.5 – 108 MHz for FM Sound Broadcasting in Region 1 and Part of Region 3 (GE 84), a coverage radius of up to approximately 30 km can be achieved with an effective radiated power of one watt depending on the effective antenna height of the transmitting site and the desired quality of service. 

3.1.3 The NAB submits that interference is a bi-directional phenomenon and the role of the Regulator is to ensure that a service does not cause interference and is also protected from interference caused by other transmissions. Whilst a broadcasting service radiating one watt might not cause interference with other high power broadcasting services, it will most certainly receive interference from such services if careful frequency assignments are not made, and the NAB is concerned with the statement
 that low power broadcasting will not make any impact on the broadcasting landscape. 

3.1.4 In light of the above, the NAB recommends that the limit of one watt, effective radiated power, should remain. The NAB submits that this limit allows for orderly frequency management and limits the levels of interference with existing broadcasters.

3.2
The NAB submits that the Discussion Paper does not indicate in terms of what legislation or regulation effective antenna height is currently limited to 10 metres.

3.3
The NAB submits further that coverage area is a function of both effective radiated power and effective antenna height. It is therefore proposed that the effective antenna height of low power transmissions should be limited to restrict their coverage. What this restriction should be would be determined by the intended purpose of low power transmissions. As pointed out earlier in this submission, ICASA’s intention with licensing low power sound broadcasting is not clear. This has not been stated in the Discussion Paper. However, the NAB recommends that maximum effective antenna height for low power transmissions should not exceed 37.5 metres.

4 RESPONSES TO SPECIFIC QUESTIONS POSED BY ICASA IN THE DISCUSSION PAPER
4.1 BACKGROUND

4.1.1
Q.2 (a) Is the Act’s definition of low power sound broadcasting sufficient or are there other issues the Authority should include in the definition?
4.1.2
 As stated in paragraph 2 above, to simply define low power sound broadcasting services as they are currently defined in the Broadcasting Act would result in a number of problems including the duplication of existing public, commercial and community sound broadcasting services without adding any value to these classes of broadcasting services. To this end, the NAB recommends that ICASA should expand the definition to include two categories of low power sound broadcasting licences as detailed in paragraph 2.4 above.

4.1.3 A related problem is that the existing categories of community, commercial and public broadcasting do not have a minimum power restriction and therefore it is unnecessary for a new class of licence to be introduced to cater for these services. The ideal is to provide for a fourth category of sound broadcasting service, providing services related to the delivery of audio attached to a specific presentation, performance or event. Such services should not be subject to the rigorous licensing process applicable to the other licence categories, but should merely be subject to an administrative process.

4.1.4 Q.2 (b) How should public low power, commercial low power and community low power be defined?
4.1.5 The NAB respectfully submits that these should be defined similarly to the high power services as currently defined in existing legislation with the distinction that low power community, private or public services should be localised and provide an alternative to what is already available. 

4.1.6 Q.2 (d) What should the differentiating feature be between a community service and a low power sound broadcasting service, if any?
4.1.7 The NAB submits that it would be difficult to distinguish between community sound broadcasting and low power sound broadcasting other than to state that low power community sound broadcasting services will serve the very small area and population group that will make up the potential service contours and prospective audiences, in the event that ICASA should decide to licence both Category A and Category B type services. It is for that reason that the NAB submits that ICASA should licence only Category B licences at this stage, pending the outcome of the impact study of Category A type licences which the NAB proposes that ICASA should do prior to their licensing.

4.1.8 Should ICASA agree with the NAB and license only Category B services, then the differences would be as follows:

4.1.8.1 low power sound broadcasting services would be unique and would offer different broadcasting services to those which are currently available, in that they would be delivering diffusion / audio delivery services; and

4.1.8.2 community sound broadcasting services would be serving a crucial nation-building, advocacy and participatory role in society, which should be protected in the way that the NAB proposes. 

4.1.9 Q.2 (e) The Broadcasting Act provides for the licensing of private low power broadcasting. Should similar commercial standards that apply to commercial broadcasters also apply to private low power broadcasting?
4.1.10 The NAB recommends that low power sound broadcasting licensees, as currently defined in the Broadcasting Act should be required to comply with the same regulatory and legislative requirements as is the case for public sound, community sound and commercial sound services.

4.1.11 Q.5 (a) By allowing broadcasters to broadcast on one watt, how will this address the issue of access to diverse services and universal access? In your opinion, can the Authority achieve the objects as set out in both the IBA and Broadcasting Acts?

4.1.12 The NAB respectfully submits that it is not able to conclusively gauge, from the information available in the discussion document, what ICASA’s intention is with licensing full spectrum low power sound broadcasting services other than fulfilling a statutory requirement. In light of the above, the NAB submits that it is not in a position to confirm whether ICASA would meet the objects of the IBA and Broadcasting Acts by licensing low power sound broadcasting services. Therefore, the NAB respectfully submits that the definition of low power sound broadcasting services contained in the Broadcasting Act must be amended to delete reference to public broadcasting services as this negates the universality of public broadcasting services. 
4.1.13  Q.5 (b) As more frequency assignments or allocations are made and new broadcasters appear on air, there is a likelihood that interference levels will increase. In the case of such an event, what remedy/remedies should the Authority apply to correct this situation?

4.1.14 The term allocation is applicable to frequency bands and refers to an entry in a table of allocations for the purpose of its use by one or more radiocommunication services. For example: the band 87.5 – 108 MHz is allocated to the FM sound broadcasting service. Assignment of a frequency concerns the authorisation given by an administration for a station to use a frequency under specified conditions. The confusion of these terms in an official document is in the least disturbing.

4.1.15
As more frequency assignments are made, it is a fact that interference levels will increase. It is one of the basic functions of the spectrum manager to ensure that interference levels do not increase to unacceptable levels and that the licensed coverage areas of all broadcasters are protected against harmful interference. Therefore, at some point, it is no longer possible to make any additional assignments without adversely impacting on the coverage area of broadcasters. It is for this reason that the NAB has recommended in paragraph 2.14.1 above that a single frequency, or a small number of frequencies, be identified for use by low power sound broadcasters nationally. 
4.1.15 Q.5(c) At what level of contour value should low power broadcasting services be set?

4.1.16 The NAB submits that the values of 48, 54, 60, 66 dBµV/m quoted in the discussion paper are field strength values required to overcome natural and man-made noise so as to ensure reception of the broadcast signal. In the presence of interference, the field strength value will have to be determined on a case by case basis depending on the specific frequency being assigned and the location where the frequency is to be used.

4.1.17 Q.5 (d) Should this value (height above average terrain) be increased or decreased?

4.1.18 The Discussion Paper does not indicate in terms of what legislation or regulation effective antenna height is currently limited to 10 metres. The international norm for the height of the receiving antenna is 10 metres above ground level (not above average surrounding terrain). However, the receiving antenna height has no impact on frequency co-ordination.

4.1.19 Q.5 (e) Since low power broadcasters will be using a frequency to broadcast, should they be expected to pay fees? Please give reasons for your answer. Q.5 (f) If yes, how much?

4.1.20 The Discussion Paper does not distinguish between Service Licence Fees and Spectrum Licence Fees. The NAB submits that low power spectrum licence fees should be raised by ICASA. All spectrum users should pay for the use of the spectrum. The spectrum is a limited resource that must be managed and the management carries certain cost implications. 
4.1.21 Q.6 (a) Should the Authority devise a priority system for the licensing of low power services?

4.1.22 As set out in our submission above, the NAB recommends that ICASA expand the definition to include two categories of low power sound broadcasting licences.

4.1.23 The NAB submits that ICASA can prioritise Category B type licenses to regularise the anomalies that currently exist.

4.1.24 Q.6 (b) What should the elements of such system include?

4.1.25 The NAB submits that the elements of Category A low power sound broadcasting licences should be defined after the proposed impact study on existing sound broadcasting services would have been conducted by ICASA. 

4.1.26 The NAB submits that Category B low power sound broadcasting licences should include services that are not necessarily commercially driven but have the delivery of audio as the main objective. Examples of such services include drive-ins, audio links between churches and old age homes/orphanages and the delivery of commentary at sporting or music events.
5 CONCLUSION

The NAB thanks ICASA for the opportunity of making submissions on the Discussion Paper and looks forward to a speedy finalisation of ICASA’s regulatory framework on low power sound broadcasting services. As the leading industry representative, the NAB trusts that ICASA will consider its submissions carefully. The NAB is available to assist ICASA on any matter raised in the Discussion Paper.
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